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Arising out of Order-in-Original: AHM-CEX-003-ADC-DSN-050-16-17, Date: 11.01.2017
Issued by: Additional Commissioner, Central Excise, Div:Kadi, Ahmedabad-Ill.
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Name & Address of the Appellant & Respondent
M/s. Hitachi Home & Life Solution (I) Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

NG TRBR BT GIIET0T AT

Revision application to Government of India : .
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(@ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside )
India of on excisable material used in the manufacture of the goods which are exported to anyz™ ery:y
country or territory outside India. : et
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(¢) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) . Gredit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) = SEIET Yo ARTEA, 1944 B GRT 35— U041 /35— B S~
~Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in fogm’.{é‘;&:s"—f’jé;-fi’

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompa'n'ied.agé'i_h‘ét
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and'Rs.10,000/- ™ .~

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any lgr':ﬂ',:i:
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria. work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to.the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply-to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dlspute or
penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

This appeal has been filed by 'M/s Hitachi home & life Solution(I) Ltd, Ashima

‘Complex, Karannagar, Ta-Kadi, Dist-Mehsana [hereinafter referred to as the

“appellant”] against Order-in-Original No.AHM-CEX-003-ADC-DSN-050-16-17 dated
11.01.2017 [hereinafter referred to as “the impugned order”] passed by the -
erstwhile Additional Commissioner, Central Excise, Ahmedabad-III [hereinafter

referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case is that a remission application was filed
by the appellant before the jurisdiction Commissioner of Central Excise on

25.10.2012 for Central Excise duty amounting to Rs,1,14,53,671/- in terms of Rule

21 of Central Excise Rules, 2002 (for short-CER), involved in finished goods said to
be damaged in the fire accident broké out on 18.07.2012. The said application was -
rejected by the Commissioner on 15.06.2016, as it appeared that the amount of
Central Excise duty leviable on the finished goods destroyed in the fire accident has
already been reimbursed by the Insurance Company to the appellant. Since the
goods have been manufactured and the appellant is liable to pay central excise duty
except the case where duty is remitted under Rule 21 of CER. Accordingly, on
failure to pay the said duty, a show cause notice dated 24.08.2016 was issued to
them for recovery of Rs.1,14,53,671/- wif:h interest and imposition of penalty under '

‘Section 11 AC of the Central Excise Act, 1944 (for short-CEA) read with Rule 25 of
CER. Vide the impugned order, the adjudicating authority has confirmed the

demand with interest and imposed penalty of Rs.10,00,000/-.

3 . Being aggrieved, the appellant has filed the instant appeal 'on>the grounds
that :- - ' ‘ :

* Under Central Excise Act and Rules, the liability to pay duty arises when the

. goods are manufactured and its payment is deferred till removal of goods;

therefore, the liability to pay arose on the date of fire accident i.e 18.07.2012 -
and in ordinary course of event, to be paid on 05.08.2012.

e The department has full knowledge of destruction of goods as can be seen
from the show cause notice; that the quantum of duty liability was
crystallized on the date of remission application made i.e on 25.10.2012;
that considering that, the show cause notice issued on 24.08.2016 is tlearly
time barred. :

« The citation relied on in the impugned order is not applicable to the present

- case; that in the said decision, show cause notice was already issued; that it
is only when the remission application was not decided prior to adjudication
of the demand notice and it is in this fact the Appellate authority has given '
direction to consider remission application and further directed to issue fresh
notice, if remission application is rejected. Further, the ratio of the decision
prevails under Central Excise Rules, 1944. :

e The appellant relied on various case laws in support of their argument that
the show cause notice issued was time barred. '

e Interest and penalty is required to be set aside.




]

- -

F No.v2(84)143/Ahd- III/16 -17

4, Personal hearing in the matter was held on 17.08.2017. Shri S.J. Vyas,
Advocate ‘appeared onbehalf of the appellant and reiterated the grounds of appeal
and submitted citations referred in the appeal.

5. I have carefully gone through the facts of the case and sobmissions made in
the appeal memorandum as well as during the .course of personal'hearing. The
issue involved in the instant case is relating to payment of Central Excise duty '
involved in manufacture of finished goods which was-destroyed on account of fire
accident. |

6. At the outset, I observe that the appellant had filed a remission application -

“for Rs.1,14,53,671/- towards finished goods destroyed on account of fire accident

broke out on 25.10.2012 in their factory premises, which was later on rejected vide

order dated 15.06.2016 as the Insurance Company has already been reimbursed
the Central Excise duty involved in the destroyed goods. Accordingly the duty '
involved in the destroyed goods was demanded and confirmed with interest and
penalty; The adjudicating authority contended that Rule 21 of CER provides for
granting remission of duty and rejection of remission claim would, on its own, invite
a duty liability which would have to be paid forthwith. On the other hand, the
appellant has contended that the demand is time barred.

8. = Rule 21 of CER refers remission of duty which stipulates that “Where it is _

‘shown to the satisfaction of the Commiissioner that goods have been lost or

destroyed by natural causes or by unavoidable accident or are claimed by the
manufacturer as unfit for consumption or for marketing, at any time before
removal, he may remit the duty payable on such goods, subject to such conditions .
as may be imposed by him by order’'in writing”. However, in the instant case, as
stated above, the Commissioner has rejected his remission application. In the
circumstances, the appellant is liable to pay Central Excise duty mvolved in the
destroyed goods manufactured. '

9. In the instant case, I observe that the appellant has not put forth any
argument towards rejection of remission application by the competent authority or

“against the grounds on which the duty was confirmed by the adjudicating authority. -

They only argued that the department has full knowledge of destruction and the

quantum -of duty liability was crystallized on the date of remission application dated
25.10.2012;. considering that, the show cause notice issued on 24.08.2016 is
clearly time barred.. Since the appellant has not disputed the liability of duty
involved anywhere in their appeal but only disputed that the demand issued is time
barred, I am of the considered view that they have accepted the dem.and on merit;
that since the Insurance Company has reimbursed the whole Central Excise duty '
involved in the.finished goods destroyed in the fire accident, the remission of duty

was correctly denied by the competent authority as per provisioos of Rule 21'oﬁ,,;-,;.;"';=3'"“

CER.
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10. As regard time barred issue, I observe that the adjudicating authority has
relied on Hon’ble Tribunal’s decision in case of CCE Ahmedabad V/s M/s Krishhonics °

Ltd [2005 (180) ELT 406], according to which the demand is to be raised within one

year from the date of rejection of the applieation for remission. T-he'adjudicating
authority has valrtherv contended that since the claim of remission was pending with
the competent authority, the issuance of demand would_have been premature and
also amounted to pre-deciding the remission claim. On other hand the appellant
has argued that the said decision is not applicable to the facts of the present case

as in the said case, show cause notice was issued prior to remission application

decided and the Appellate authority has given direction to issue fresh notice, if

remission application is rejected.

11. I observe that as per clause (b) of explanation-1 to Section 11A of CEA, for
the purpose of issue of show cause notice, "relevant date” means,-

(i) in the case of excisable goods on which duty of excise has not been levied or paid
or has been short-levied or short-paid, and no periodical return as requ:red by the
provisions of this Act has been filed, the last date on which such return is required to
be filed under this Act and the rules made there under;

(i) in the case of excisable goods on which duty of excise has not been levied or paid -

or has been short-levied or short-paid and the return has been f//ed the date on
which such return has been filed;

(iii) in any other case, the date on which duty of excise is required to be
paid under this Act or the rules made there under;

iv) in a case where duty of excise is provisionally assessed under th/s Act or the rules

made there under, the date of adjustment of duty after the final assessment thereof; -

~ (v) in the case of excisable goods on which duty of excise has been erroneously
refunded, the date of such refund;
(vi) in the case where only interest is to be recovered, the date of payment of duty
to which such interest relates.

The demand of duty not paid in the instant case covers at (iii) above. In the instant -

case, as stated above, the appellant has apblied for remission of duty involved in
the finished goods destroyed in fire accident under Rule 21 of CER before the
competent authority which was finalized on 15.06.2016, by rejecting the

application. Thus, the duty becomes leviable/payable, in my considered view, only

from the date of remission order passed by the competent authority i.e 16.10.2016.
The show cause notice was issued of 24.08.2016.

A12. Further, the gist of the decision in case of CCE Ahmedabad V/s M/s

Krishnonics Ltd, supra is as under:

"Revenue is in appeal against the CCE (Appeals) having held that the Respondent
should submit an application for remission of duty of Rs. 7 lakhs to the
Commissioner of Central Excise, Ahmedabad-II. Who after satisfying himself about
the fire incident, in the respondents factory on 8-1-1996, and ascertaining the goods
lost in the accident, remit the duty; it was further ordered that if the said

Commissioner is not satisfied and reject the permission applicable then a fresh notice

of duty demand could be issued by Commissioner.

2. Revenue seeks in the appeal that the CCE (Appeals) ought to have ordered. that,ln
the eventuality of remission of duty been granted the SCN would stand d/scharged &
but if the remission is disallowed then SCN will be clearly adjudicated since a: fresh ’-

SCN, if issued after application of remission of duty been disallowed would be tlme .

)
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barred. It is further contented in the grounds taken in appeal by Revenue that CCE
(Appeals) ought to have ordered for.revival of the SCN already issued instead of
ordering for issue of a fresh SCN.

3. After hearing both sides and considering the issues involved, it is found demands
of duty would arise as per proviso to Rule 49(1) only after Remission is considered
and final orders thereon are arrived. Any notice of duty demand could be issued
within six months of the rate of duty payable, which in this case would be as per
Rule 9A(5) of the Central Excise Rules, 1944, read with Section 11A(3)ii(c) as -
applicable during that period, only after the remission request rejection orders are
final; duty demands made earlier to that would be a presumption that Remission

~ could not be eligible. Demands cannot be made on presumptions. No infirmity is thus
found in CCE (Appeals) act the same is confirmed. Appeal disposed in above terms.”

11. The argument of the appellant is not correct and proper as per par 3 of the '

,Judgment The Hon'ble Tribunal has clearly held that duty demands made earlier to

remission order would be a presumption that remission could not be eligible and

demands cannot be made on presumptions. Thus, in view of the finding of the

Hon'ble Tribunal’s decision supra, the notice issued in the instant case is correct

and proper and not hit by limitation of time.

12,  Further, I observe that the Hon’ble Tribunal, Chandigarh in case of M/s
Wahid Sandar Sugars Ltd [2016 (343) E.L.T. 823] has held that-" As remission claim
was 'pending before adjudicating authority, show cause notice was premature and not
required to demand duty - It was more so as after rejection of claim of rémission of duty,
no duty was demanded from assessee, demand of duty from succeésor—in-interest of
assessee was not sustainable merely for no undertaking filed by them at time of registration

- Section 11A of Central Excise Act, 1944."

13.. In view of above discussion and by following the decisions supra, I find no
infirmity in issuance of show cause notice and the impugned order with regard to '
confirmation of duty with interest. Therefore, I uphold the same.

14.  As regards penalty, I observe that the adj'udicating authority has.imposed
penalty of Rs,10,00,000/- under Section 11 AC of CEA read with Rule 25 of CER. '
The adjudicating authority has contended that the act of filing of a wi‘ong claim for
remission and non- payment of duty even after rejection of the claim has rendered
the appellant liable to pay penalty under the Section read with Rule /bid. I observe
that the appellant has intimated the fire accident to the jurisdictional office and also

filed remission application before the competent authority. Since the goods were

destroyed in fire and there is no case of clandestine removal of goods or wilful
evasion of duty on the part of applicant. As such the penalty imposed on the .
applicant is not correct and proper. I rely on decision of Principal Bench of Hon'ble
Tribuna'l-, New Delhi in case of M/s Sam Exports [2016 (337) ELT 146 (Tr-Del)],
wherein it has been held that even though the fire accident was not reported to the
department, penalty under Rule 25 is not imposable and assessee is only as -

violated statutory provisions by not intimating Department about such accident,‘..«:’."%'“'?
penalty under Rule 27 ibid justifiable. Further, in case of Indo Amines Ltd, the " - o
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Hon’ble Tribunal, Mumbai [2015 (330) ELT 404] has set a‘side the penalty imposed
under Section 11 AC of CEA in similar issue.

15. In view of above, as regards imposition of penalty under Section 11 AC of
CEA read with Rule 25 of CER, I do not find any merit, hence I set aside the same.

16. In view of above discussion, I allow the appeal partly. The appeal stands

disposed of accordingly. _ '
. avw” )
_ KR N
(3411 ER)
_ © 3 (3Tded)
Attested . Date: /08/2017 -

“(Mohanan V.V : , .
Superintendent (Appeals) i )
By R.P.A.D.

To

M/s Hitachi home & Ilfe Solution(I) Ltd,
Ashima Complex, Karannagar, Ta-Kadi, Dist-Mehsana

opy to:-

C

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-III

3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. The Dy. / Asstt. Commissioner, Central Excise, Division- Kadi, Ahmedabad- III
5. Guard file.

6.

P.A file.




