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al{ arfhg 3ft sr?gr oiats rra mar & at as z mt # uf zqenfenf ft
a;T; er 3rf@art at 3r@ta zu gnrur 34aa ,gr aw aal %1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

7rdal qr gr)avr and :
Revision application to Government of India :
(1) a4hr 6qrzrc ar@fu, 1994 c#r err 3iafa Rt aar; ·Ty mm#i cB" m if
alrr nrr cBl' '311-efRf # rem rga air«fa gntrnr 3ma 'ra x-rfqq, 'l:rmf ~ .
fa +ianrza , tuna f@rt, a)ft #if#a, ft cfrq +a, ia mf, { fact : 110001 cBl'
c#r\j'fRf~I

(i) A revisio□ application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zufa mrG c#r ffi #m sra hatz afar fa4turn IT 3R ¢1'1-&l-i.
if <TT fcl;-m m as7Igr mun ii ma a nra gg mf if, <TT fcnm -~u;g1i11.;: <TT 'l-fU'5"R if
~ cffi fcnm ¢1'1-&l-i if m fcnm ·~o;s1i11.;: if "ITT +TTc1 at 1Ran # hr g& et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another facto!)' or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) 'l:rmf cB" ™ fcnm~ m ~ "ti Plllfftla +m1 tR m +nc1 cB" fc1Pll-lf0 1 if ~ ~
~ +nc1 tR '3t91G.=t ~ * ~ * i-fr-@ ll" \iTI" 'l:rmf *™ fcnm~ m mr if Plllfftla
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to 91:l-Yi :::cr.72::_•,,.
country or territory outside India. ,, · · · ~- .. •
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(7T) ~ ~ wT :f@R ~~na ars (aura zu er at) mm fwlrT T(1TT

l=lm 'ITT I
(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

ti" 3Wr1 ,:k41cF-J cBl" sad yen # gra a fg uit sgt Re mrr #t+{ cit
ha an#gr sit zr rr i Rm # aifa 3zga, r4ta # gr uRa at# U zIT
a«,i, fa srfefm (<.2) 1998 tTRT 109 mxr~~ ~ m 1
·(d). '· ,,G(e.dit of any duty allowed to be utilized towards payment of excise duty on final products
under tlie provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) 3tu sari zyca (3rft) Ram1a), 2oo1 a fm 3inf Raff&e qua in
~-a B 'ciT ~ B, ~ 31ml' cFi >lfu 3at hf feta fl m cFi 'lfuR ~-31mf ~
~ 31ml' cB1 at-ah ufji # rr Gu 3m4a fat uat a1Reg1 # er arar g. cB"f
:tLcll:i!~~ aiafa err 35-~ B frrmfur i:ifl' cFi 'T@R # rdmrr €t--6 areal #t ma
ft at# aft

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. ·
(2) Rf@Ga 3pa mrr uai via+aa ya ala qa zas a mar ffl 200/
ffi 'T@R cB1 "G'ln[ at)x '\JJm~~~~'ff "G'llTcIT "ITT cTT 1000/- cBl i:ifrx:r 'T@R cB1
"G'ln[ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ft zrc, ah Una re qi taraz or@ltn =mrnf@raur # IDa' &tfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

f

(1) at1 3qrzyca 3rf@zu, 1944 #l enr 36 voft/as-z siaifa-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aaffRg 4Rb 2 («) aa; rar 3rat st 3r4ta, 3rat a mu ft
zrca, a€tu wra zyca gi arm 374l#tu rznf@raw (free) t ufa hr ff8at,
'1-H5l-lcilisllci B arr-20, ~~ 51ffc!c<i1 cf>A.Jfo0-s, lTEJTOfr .=JTR, 3l5l-lctlisllci-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu Gara zyc (sr4ta ) Para41, 2oo1 #t err o siaifa rqa s-s # ferffa
ft5g 3gar 3fl4tn mrzmf@era@i at n{ sr9a fag r@ fg zg 3?r cB1 'EfR >IRfllT~
ui sra zrca #l is, ans #t l=Jtrr &R "<i11l1m ·TIT fIT ET, 5 Galula t cffit
~ 1ooo/ - i:ifrx:r ~ miff I ui war zyca al it, an at l=Jtrr &R "<i11l1m 7fm~
ET, 5 Gal IT 50cl zt at q; 500o /- ffi ~ miff I '\JJm ~~ cB1 l=Jtrr,
~ cB1 l=Jtrr &R '<i11WTT ·TIT unfT ET; 50 ala zla vnr t cffit ~ 10000 / - i:ifrx:r
~mTf'r I c#r ~ fli3Illcf> -.!Mfcl-.! * -;,p:f 'ff ~-.@lfcba ~~ cfi w:f B x=fzj lEf cB1 "G'lTrf I ~
~~ ~-l2:[R * fcITT:fr ~ fl I c[(jj Pleb af-5[ cB" ~ m rn cpf m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in fo~m<Ei:fcas· .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompahied.agaTrrst. • ·
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs'.1 O,OOQ/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac : ··
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any /- ,'
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zJf z 3rsa{ { sr?ii rhr sir & a rt peasit fry #a ar 4rar swfai
~ x'f fcnllT uml afeg z a it g; ft fcr> fuw "W c1mr x'f qa fg zenfrfa oft#ta
nrznferaura ya 3rt zn tu val at ya 3n4a far \illfil t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria.work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·zn11I zyca 3ff@a 1g7o zrn izi1fer at~-1 cfi 3Wm~ fcp-q ~
sqma z 3mar zqemRnf fufu qf@rantmar a r)a l ya u 'CR'
F.6.so h ar nraru zyca f@a qT zlr a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) <a sit #if mcii at fiat av# cf@ RWIT .cBl' GTTx 'lfr tll"R~~ \Jf1fil %
Gil v#tr zca, aha snra zca vi ara ar@#r nznf@raw (aruff@f@) fr, 1982 a
ffer er
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «la er;an, th4a 5eu erasvi tar 3rd#r f@raw (@ft#a) h ff 3r@tihmii
h-4hr 35=ul era 3rf@)era, &y9 Rt err 3sqh3iii fa#tr(gin-2) 3f@1fr1a 2cry(2&y ft
in 29) fain: a..2&y 5it R fa#tr37f1fa, &&&y Rr err3 h3iaifr hara at aft marfr
ark, rt ferRa qa-f@ srar near3rarf , ar fas enrr m- 3t=rat=r -am clTT ~ ~
37hf@a &erffzralwa3rf@rszt
htr3eu ranviaah 3t=rat=r"wr fcITTr ;iw~" <B" f.lcFii=I' ~r@rc;rt

(i) enr 11 gr m- 3-Rfcllcf~ ~ .
(ii) rdz sa a{ warf
(iii) #a srm feumaft h fera 6 m- 3t=rat=f ~~

» 3rtagr zrz fnzr nr hurn f@#rzr (i. 2) 3rf@fr#, 2014 3var a pa fr# 3rat#tr uf@rnrrh
~a;~~3@f 'Qcf 3-fC!'R;r cp]'Rq c=Jt;'i'~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply· to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) <a 3r?erhfr 3rh 7f@rawr h#ersi greens 3rarar~ma-us rucuR;a ~ illwr fcITTr cJN~
hs 1o% 2arru ail szihaave f@a1fa @ETa-us~ 10% 1arru fr srat a I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." ··
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ORDER-IN-APPEAL

This appeal has been filed by M/s Hitachi home & life Solution(I) Ltd, Ashima
· Complex, Karannagar, Ta-Kadi, Dist-Mehsana [hereinafter referred to as the

"appellant"] against Order-in-Original No.AHM-CEX-003-ADC-DSN-050-16-17 dated

11.01.2017 [hereinafter referred to as "the impugned order"] passed by the ·
erstwhile Additional Commissioner, Central Excise, Ahmedabad-III [hereinafter

referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case is· that a remission application was filed .
by the appellant before the jurisdiction Commissioner of Central Excise on

25.10.2012 for Central Excise duty amounting to RS,1,14,53,671/- in terms of Rule
21 of Central Excise Rules, 2002 (for short-CER), involved in finished goods said to

be damaged in the fire accident broke out on 18.07.2012. The said application was ·

rejected by the Commissioner on 15.06.2016, as it appeared that the amount of
Central Excise duty leviable on the finished goods destroyed in the fire accident has
already been reimbursed by the Insurance Company to the appellant. Since the
goods have been manufactured and the appellant is liable to pay central excise duty
except the case where duty is remitted under Rule 21 of CER. Accordingly, on
failure to pay the said duty, a show cause notice dated 24.08.2016 was issued to

them for recovery of Rs.1,14,53,671/- with interest and imposition of penalty under
Section 11 AC of the Central Excise Act, 1944 (for short-CEA) read with Rule 25 of
CER. Vide the impugned order, the adjudicating authority has confirmed the

demand With interest and imposed penalty of Rs.10,00,000/-.

3 Being aggrieved, the appellant has filed the instant appeal on the grounds
that :- ·

• Under Central Excise Act and Rules, the liability to pay duty arises wher the
goods are manufactured and its payment is deferred till removal of goods;
therefore, the liability to pay arose on the date of fire accident i.e 18.07.2012 ·
and in ordinary course of event, to be paid on 05.08.2012.

• The department has full knowledge of destruction of goods as can be seen
from the show cause notice; that the quantum of duty liability was
crystallized on the date of remission application made i.e on 25.10.2012;
that considering that, the show cause notice issued on 24.08.2016 is clearly
time barred.

• The citation relied on in the impugned order is not applicable to the present
case; that in the said decision, show cause notice was already issued; that it
is only when the remission application was not decided prior to adjudication
of the demand notice and it is in this fact the Appellate authority has given ·
direction to consider remission application and further directed to issue fresh £)
notice, If remission application Is rejected. Further, the ratio of the decision $
prevails under Central Excise Rules, 1944.

• The appellant relied on various case laws in support of their argument that
the show cause notice issued was time barred.

• Interest and penalty is required to be set aside.

0
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4. Personal hearing in the matter was held on 17.08.2017. Shri S.J.Vyas,
Advocate appeared on behalf of the appellant and reiterated the grounds of appeal
and submitted citations referred in the appeal.

5. · I have carefully gone through the facts of the case and submissions made in

the appeal memorandum as well as during the .course of personal hearing. The
issue involved in the instant case is relating to payment of Central Excise duty
involved in manufacture of finished goods which was ·destroyed on account of fire
accident.

6. At the outset, I observe that the appellant had filed a remission application ·

· for Rs.1,14,53,671/- towards finished goods destroyed on account of fire accident
.broke out on 25.-10.2012 in their factory premises, which was later on rejected vide

order dated 15.06.2016 as the Insurance Company has already been reimbursed

the Central Excise duty involved in the destroyed goods. Accordingly the duty
involved in the destroyed goods was demanded and confirmed with interest and
penalty. The adjudicating authority contended that· Rule 21 of CER provides for

granting remission of duty and rejection of remission claim would, on its own, invite .
a duty liability which would have to be paid· forthwith. On the other hand, the
appellant has contended that the demand is time barred.

8. Rule 21 of CER refers remission of duty which stipulates that "Where it is
· shown to the satisfaction of the Commissioner that goods have been lost or
destroyed by natural causes or by unavoidable accident or are claimed by the
manufacturer as unfit for consumption or for marketing, at any time before
removal, he may remit the duty payable on such goods, subject to such conditions .
as may be imposed by him by order in writing". However, in the instant case, as
stated above, the Commissioner has rejected his remission application. In the
circumstances, the appellant is liable to pay Central Excise duty involved in the
destroyed goods manufactured.

9. In the instant case, I observe that the appellant has not put forth any
argument towards rejection of remission application by the competent authority or
against the grounds on which the duty was confirmed by the adjudicating authority. ·
They only argued that the department has full knowledge of destruction and the
quantum of duty liability was crystallized on the date of remission application dated

25.10.2012; considering that, the show cause notice issued on 24.08.2016 is
clearly time barred.. Since the appellant has not disputed the liability of duty (j)
involved anywhere in their appeal but only disputed that the demand issued is time 4'_
barred, I am of the considered view that they have accepted the demand on merit;
that· since the Insurance Company has reimbursed the whole Central Excise duty
involved in the. finished goods destroyed in the fire accident, the remission of duty

was correctly denied by the competent authority as per provisions of Rule 21'of, zs.· .'. .
CER. -- \

I • : , j \ .
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10. As regard time barred issue, I observe that the adjudicating authority has
relied on Hon'ble Tribunal's decision in case of CCE Ahmedabad V/s M/s Krishilonics ·
Ltd [2005 (180) ELT 406], according to which the demand is to be raised within one

year from the date of rejection of the application for remission. The adjudicating
authority has further contended that since the claim of remission was pending with
the competent authority, the issuance of demand would. have been premature and
also amounted to pre-deciding the remission claim. On other hand the appellant
has argued that the said decision is not applicable to the facts of the present case

as in the said case, show cause notice was issued prior to remission application .

decided and the Appellate authority has given direction to issue fresh notice, if

remission application is rejected.

11. I observe that as per clause (b) of explanation-1 to Section 11A of CEA, for

the- purpose of issue of show cause notice, "relevant date" means,-
(i) in the case of excisable goods on which duty of excise has not been levied or paid
or has been short-levied or short-paid, and no periodical return as required by the
provisions of this Act has been filed, the last date on which such return is required to
be filed under this Act and the rules made there under;
(ii) in the case of excisable goods on which duty of excise has not been levied or paid ·
or has been short-levied or short-paid and the return has been filed, the date on
which such return has been filed;
(iii) in any other case, the date on which duty ofexcise is required to be
paid under this Act or the rules made there under;
iv) in a case where duty of excise is provisionally assessed under this Act or the rules
made there under, the date of adjustment of duty after the final assessment thereof; ·
(v) in the case of excisable goods on which duty of excise has been erroneously
refunded, the date of such refund;
(vi) in the case where only interest is to be recovered, the date of payment of duty
to which such interest relates.

The demand of duty not paid in the instant case covers at (iii) above. In the instant •
case, as stated above, the appellant has applied for remission· of duty involved in
the finished goods destroyed in fire accident under Rule 21 of CER before the
competent authority which was finalized · on 15.06.2016, by rejecting the
application. Thus, the duty becomes leviable/payable, in my considered view, only ·
from the date of remission order passed by the competent authority i.e 16.10.2016.
The show cause notice was issued of 24.08.2016.

12. Further, the gist of the decision in case of CCE Ahmedabad V/s M/s
Krishnonics Ltd, supra is as under:

"Revenue is in appeal against the CCE (Appeals) having held that the Respondent
should submit an application for remission of duty of RS. 7 lakhs to the
Commissioner of Central Excise, Ahmedabad-II. Who after satisfying himself about
the fire incident, in the respondents factory on 8-1-1996, and ascertaining the goods p)
lost in the accident, remit the duty; it was further ordered that if the said fl_
Commissioner is not satisfied and reject the permission applicable then a fresh notice
of duty demand could be issued by Commissioner. . <"~f_'·" ~ - .
2. Revenue seeks in the appeal that the CCE (Appeals) ought to have ordered.thatin•• .,
the eventuality of remission of duty been granted the SCN would stand discharged .} [.
but if the remission is disallowed then SCN will be clearly adjudicated since a fresh,
SCN, if issued after application of remission of duty been disallowed would be timhe ': > /'•

', · -· ±
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barred. It is further contented in the grounds taken in appeal by Revenue that CCE
(Appeals) ought to have ordered for revival of the SCN already issued instead of
ordering for issue of a fresh SCN.

3. After hearing both sides and considering the issues involved, it is found demands
of duty would arise as per proviso to Rule 49(1) only after Remission is considered
and final orders thereon are arrived. Any notice of duty demand could be issued
within six months of the rate of duty payable, which in this case would be as per
Rule 9A(5) of the Central Excise Rules, 1944, read with Section 11A(3)ii(c) as .
applicable during that period, only after the remission request rejection orders are
final; duty demands made earlier to that would be a presumption that Remission
could not be eligible. Demands cannot be made on presumptions. No infirmity is thus
found in CCE (Appeals) act the same is confirmed. Appeal disposed in above terms."

11. The argument of the appellant is not correct and proper as per par 3 of the
. judgment. The Hon'ble Tribunal has clearly held that duty demands made earlier to
remission order would be a presumption that remission could not be eligible and
demands cannot be made on presumptions. Thus, in view of the finding of the .

Hon'ble Tribunal's decision supra, the notice issued in the instant case is correct

and proper and not hit by limitation of time.

12. Further, I observe that the Hon'ble Tribunal, Chandigarh in case of M/s
Wahid Sandar Sugars Ltd [2016 (343) E.L.T. 823] has held that-" As remission claim

was pending before adjudicating authority, show cause notice was premature and not

required to demand duty - It was more so as after rejection of claim of remission of duty,
no duty was demanded from assessee, demand of duty from successor-in-interest of .
assessee was not sustainable merely for no undertaking filed by them at time of registration

- Section 11A of Central Excise Act, 1944."

13.. In view of above discussion and by following the decisions supra, I find no

infirmity in issuance of show cause notice and the impugned order with regard to
confirmation of duty with interest. Therefore, I uphold the same:

0 14. As regards penalty, I observe that the adjudicating authority has.imposed
penalty of Rs,10,00,000/- under Section 11 AC of CEA read with Rule 25 of CER.
The adjudicating authority has contended that the act of filing of a wrong claim for
remission and non- payment of duty even after rejection of the claim has rendered
the appellant liable to pay penalty under the Section read with Rule ibid. I observe
that the appellant has intimated the fire accident to the jurisdictional office and also
filed remission application before the competent authority. Since the goods were
destroyed in fire and there is no case of clandestine removal of goods or wilful

evasion of duty on the part of applicant. As such the penalty imposed on the .

applicant is not correct and proper. I rely on decision of Principal Bench of Hon'ble
Tribunal, New Delhi in case of M/s Sam Exports [2016 (337) ELT 146 (Tr-Del)],
wherein it has· been held that even though the fire accident was not reported to the
department, penalty under Rule 25 is not imposable and assessee is only as '
violated statutory provisions by not intimating Department about such accident,
penalty under Rule 27 ibid justifiable. Further, in case of Inda Amines Ltd, the
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Hon'ble Tribunal, Mumbai [2015 (330) ELT 404] has set aside the penalty imposed

under Section 11 AC of CEA in similar issue.

15. In view of above, as regards imposition of penalty under Section 11 AC of

CEA read with Rule 25 of CER, I do not find any merit, hence I set aside the same.

16. In view of above discussion, I allow the appeal partly. The appeal stands
disposed of accordingly.

Attested

kg(Mohanan V.V
Superintendent ( ppeals)

By R.P.A.D.

To
M/s Hitachi home & life Solution(!) Ltd,
Ashima Complex, Karannagar, Ta-Kadi, Dist-Mehsana

saw?
(3r ia)

3rg (3rfr)
Date: /08/2017

Copy to:

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. The Dy./ Asstt. Commissioner, Central Excise, Division- Kadi, Ahmedabad-III
5. Guard file.
6. P.A file. o


